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1. INTRODUCTION

On June 11, 2009, staff of the California Regional Water Quality Control Board, Central
Valley Region (the “Regional Board™) e-mailed counsel for Mr. and Mrs. Robert and Jill Leal a
revised draft, identified in a footer as “Rev 06-10-09”, of a cleanup and abatement order for the
Wide Awake Mine in Colusa County (the “Draft Order”). Mr. and Mrs. Robert and Jill Leal are
named in that order, and are referred to as “Dischargers”. (Draft Order at 1, unnumbered
heading, and 2, §5.) Mr. and Mrs. Leal request that their names be removed from the order
before it is issued in final.

Mr, and Mrs. Leal request an evidentiary hearing and the Constitutional protections of
due process they are entitled to, as explained in sections 2 and 3 below.

Although Mr. and Mrs. Leal are identified in the Draft Order as a corporation, they are
actually real living people, as explained in section 4.

Mrs. Leal should be removed from the order because she never owned the Site, as
explained in section 5. She should also be removed for the same reasons that Mr. Leal should be
removed.

Mr. Leal should be removed from the order for many reasons. In particular, he should be
removed because Water Code § 13304 implements common-law principles of nuisance, and Mr.
Leal is not liable under these principles, as explained in section 6. He is therefore not liable
under § 13304, as explained in section 7. He should be removed from the order consistent with
decisions of the State Water Resources Control Board (“State Board”), as explained in section 8,
and should not be singled out for harsh treatment when other individuals are let go, as explained
in section 9. If his is named he should be named as secondarily liable, as explained in section 10.

The Draft Letter appears to assume that the named parties are all “jointly” liable for any
abatement work. But because they did not act together, there are only “severally” liable,
meaning liable only for their share, as explained in section 11. Mr. Leal’s share should be set at
ZETO0.

Water Code § 13304 allows the Regional Board, in some circumstances, to require
dischargers to clean up their wastes. But Mr. Leal is not being order to clean up his waste; he is
being ordered to clean up someone else’s waste. The Draft Order therefore exceeds the Regional
Board’s authority under § 13304, as explained in section 12.

The Draft Order also cites Water Code § 13267 for authority, but Mr. Leal is not liable
under § 13267, as explained in section 13.

The Draft Order is directed either at mercury now leaving the area where the Wide
Awake Mine was, or at mercury waste brought out of the mine and placed on the surface in the
nineteenth century. Either way, Mr. Leal is being unfairly singled out the property owner to bear
a burden that should be borne by the public as a whole. The Regional Board is therefore
“taking” Mr. Leal’s property (i.e. his money) in violation of the Constitution, as explained in
section 14. The Regional Board should reimburse him for any costs incurred.
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2. THE REGIONAL BOARD MUST PROVIDE DUE PROCESS AND AN
EVIDENTIARY HEARING

The issuance of a cleanup and abatement order is a quasi-judicial action, and due process
applies:

In considering the applicability of due process principles, we must
distinguish between actions that are legislative in character and
actions that are adjudicatory. In the case of an administrative
agency, the terms “quasi-legislative” and “quasi-judicial” are used
to denote these differing types of action. .. .quasi-judicial acts
involve the determination and application of facts peculiar to an
individual case. Quasi-legislative acts are not subject to procedural
due process requirements while those requirements apply to quasi-
judicial acts regardless of the guise they may take. .. ..

(Beck Development Co. v. Southern Pacific Transportation Co. (1996) 44 Cal. App. 4th 1160,
1188, citations omitted.) In Beck Development, the Department of Toxic Substances Control
attempted “to restrict the use of Beck's property based upon facts peculiar to that property”,
which, the court concluded, was “unquestionably quasi-judicial in nature and must comport with
requirements of due process.” Here the determination of facts related to whether Mr. and Mrs.
Leal are responsible for an alleged nuisance is unquestionably quasi-judicial.!

Because the issuance of the Draft Order is quasi-judicial, the provisions of 23 CCR § 648
et seq. apply. Consistent with these provisions, Mr. and Mrs. Leal request a formal evidentiary
hearing and an opportunity to cross-examine witnesses.

They also request an opportunity to consider and respond to any evidence or argument
submitted by Regional Board staff in response to these comments.

3. THE REGIONAL BOARD HAS THE BURDEN OF PROOF

Regional Board staff sometimes respond to evidence offered by private parties by saying
that they are not convinced. In the Beck Development case, DTSC “insisted that Beck had failed
to convince it that the property is nonhazardous.” (Beck Development, 44 Cal.App.4th at 1206.)
Here, it will not be enough for Regional Board staff to say that they are not convinced, because
they have the burden of proof. They must submit sufficient evidence to prove that the Regional
Board has authority to order Mr. and Mrs. Leal to conduct the cleanup and abatement activities
required by the order.

I Chief Counsel for the State Board has confirmed that cleanup and abatement orders are
adjudicative. (Memo from M. Lauffer, Chief Counsel, State Water Resources Control Board
(August 2, 2006), attached as Exhibit 1 at 2.)
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4. MR. AND MRS. LEAL ARE PEOPLE, NOT CORPORATIONS

The Draft Order asserts that “The parties listed in Attachment B . . . are known
landowners . . . of the Mine site”. (Draft Order at 2, §5.) Attachment B incorrectly lists “Robert
and Jill Leal” as “Owner”, for specified intervals, of Parcels 3, 9, 11, and 12. In the last column
of Attachment B, which asks whether the owner is a “State Registered Corporation”, the answers
given are “Yes—current agent” for Parcel 3, “Yes” for Parcel 9, and “Yes—active” for Parcels
11 and 12. These answers are all wrong, because Mr. and Mrs. Leal are not a corporation. They
are individual people.

5. MRS. LEAL NEVER OWNED ANY INTEREST IN THE PROPERTY

A person “cannot be held liable for the defective or dangerous condition of property
which it did not own, possess, or control.” (Preston v. Goldman (1986) 42 Cal. 3d 108, 119,
quoting Isaacs v. Huntington Memorial Hospital (1985) 38 Cal.3d 112, 134.) Mrs. Leal does not
own, possess, or control any of the property at issue, and never has. She therefore cannot be held
liable for any condition on that property, and her name should be removed from the Draft Order.

Numbering of the parcels involving the “Wide Awake Mercury Mine Property” has
changed over the years. According to Attachment B to the Draft Order, the mine property was
originally part of assessor parcel number 018-200-003-000 (“Parcel 3”).2 In May 1993 Parcel 3
was split into smaller parcels, and parcel 018-200-009-000 (“Parcel 9) became what
Attachment B refers to as the “Mine Property” (the “Site”). In 1995 Parcel 9 was split into three
smaller parcels, 018-200-010-000 (“Parcel 10”), 018-200-011-000 (“Parcel 117), and 018-200-
012-000 (“Parcel 12”). A figure showing Parcels 10, 11, and 12 (i.e. the Site) is attached as
Exhibit 2.

Attachment B incorrectly lists “Robert and Jill Leal” as “Owner”, for specified intervals,
of Parcels 3, 9, 11, and 12. Mrs. Leal never owned any interest in any of the parcels. Attached
as Exhibit 3 is the deed by which Mr. Leal received his interest in part of Parcel 3. As you can
see, the interest was granted to “ROBERT LEAL, a married man, as his sole and separate
property”. As a matter of law, when a man obtains property as his “separate” property, he alone
owns the property, and his wife does not own any part of it. (Cal. Family Code § 752 (“[e]xcept
as otherwise provided by statute, neither husband nor wife has any interest in the separate
property of the other”); Huber v. Huber (1946) 27 Cal.2d 784, 791 (“[r]eal property purchased
with the separate funds of the husband is his separate property”).)

The Regional Board’s files contain no deed showing any conveyance of any interest in
the Site to Mrs. Leal. Mr. Leal never conveyed any part of the Site to Mrs. Leal. (Declaration of
Jill Leal, attached as Exhibit 4, § 2; Declaration of Robert Leal, attached as Exhibit 5, §2.) Atno
time did anyone convey any interest in the Site to Mrs. Leal. (Ex. 4, §2.) Mrs. Leal never
owned any interest of any nature in the Site. Mrs. Leal, therefore, never had any ownership
interest in the Site. Nor did she operate the Site or conduct operations of any nature on the Site.
(1d.)

2 But see footnote 4 below.
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The Draft Order is therefore wrong when it asserts that “[a]ll of the parties named in this
order either owned the site at the time when a discharge of mining waste into the waters of the
state took place, or operated the mine, thus facilitating the discharge of mining waste into waters
of the state.” (Draft Order at 2, §5.) Mrs. Leal neither owned the Site nor operated it.

Regional Board staff may have been misled by the deeds from Mrs. Leal to Mr. Leal.
The Regional Board files include three deeds of this type, and they are attached as Exhibits 6, 7,
and 8. These deeds were issued not because Mrs. Leal actually had any interest to transfer to
Mr. Leal, but because title companies demand these deeds when a married man sells his
property. (Declaration of Richard J. Wallace, attached as Exhibit 9, 99 4-6.) Title companies
believe that deeds of this type protect them against the hypothetical possibility that the wife
might have an interest that might not be transferred when the husband sells. They reason that if’
the wife has an interest, the deed will transfer it to the husband, who will then transfer it as part
of the sale; and if the wife does not have an interest, she cannot object to signing a deed that
gives away nothing. That is what happened here. (Ex.4,§3;Ex.5,93.) .) In each case, the
deed transferred nothing, because Mrs. Leal had never obtained any interest in any of the parcels
from Mr. Leal or anyone else. (Ex 4, 92.)

In short, Mrs. Leal should be taken off the order because she never owned or operated the
Site.

Mrs. Leal should aiso be taken off the order for the reasons her husband’s name should
be taken off, as described in sections 6-14 below.?

6. MR.LEAL IS NOT APPROPRIATELY NAMED IN THE ORDER
BECAUSE HE IS NOT LIABLE UNDER THE COMMON LAW OF NUISANCE

In 2004, the California Court of Appeal concluded that Water Code § 13304 “must be
construed ‘in light of common law principles bearing upon the same subject’—here the subject
of public nuisance”. (City of Modesto Redevelopment Agency v. Superior Court (2004) 119
Cal.App.4™ 28, 38, quoting Leslie Salt Co. v. San Francisco Bay Conservation And Development
Commission (1984) 153 Cal. App. 3d 605, 619.) In Leslie Salt, the court “emphasized” that the
act it was construing “represents the exercise by government of the traditional power to regulate
public nuisances™:

It needs to be emphasized at this point that the [act] is the sort of
environmental legislation that represents the exercise by
government of the traditional power to regulate public nuisances.
Such legislation constitutes but a sensitizing of and refinement of
nuisance law. Where, as here, such legislation does not expressly
purport to depart from or alter the common law, it will be

3 As explained in her declaration, Mrs. Leal lacks any knowledge about mining, mercury, and
their consequences. Nothing put her on notice that the Site might be causing a nuisance. (Ex. 4,

1449
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construed in light of common law principles bearing upon the same
subject.

(Leslie Salt at 618-619, citations and quotation marks omitted.) Now that City of Modesto has
established that § 13304 “must be construed in light of common law principles bearing upon . . .
public nuisance”, the Regional Board must consider these common-law principles. (See City of
Modesto at 38, quotation marks omitted.) To the extent that decisions of the State Board are
contrary to these common-law principles (see section 8 below), the State Board decisions are no
longer good law.

Common-law principles establish that Mr. Leal is not liable for the nuisance identified in
the Draft Order. The following sections explain that former landowners are generally not liable
for dangerous conditions on the property, and that the exception for continuing public nuisances
does not apply to Mr. Leal. ‘

A. Former Landowners Are Generally Not Liable For Dangerous Conditions
On The Land

In the Goldman case, the California Supreme Court concluded that former owners are
generally not liable for dangerous conditions on property they no longer own, even if the danger
was created by their own negligence:

Should former owners, allegedly negligent in constructing an
improvement on their property, be subject to liability for injuries
sustained on that property long after they have relinquished all
ownership and control? The Restatement Second of Torts
proposes that liability is terminated upon termination of ownership
and control except under specified exceptions, and we agree.

(Preston v. Goldman (1986) 42 Cal. 3d 108, 110, emphasis added.) After a full review of the
Restatement and case law, the Supreme Court concluded that it “should not depart from the
existing rules restricting liability of predecessor landowners.” (/d. at 125.)

Here, Mr. Leal is a former part-owner of the Site.# Under the Preston rule, he is no
longer liable for conditions on the property unless an exception applies.

The only exception that may be relevant here is found in Civil Code § 3483, which
provides that “Every successive owner of property who neglects to abate a continuing nuisance
upon, or in the use of, such property, created by the former owner, is liable therefor in the same
manner as the one who first created it.” (Civil Code § 3483, emphasis added.) The following

4 The Site, as referred to in the Draft Order, consists of Parcels 10, 11, and 12. (See section 5
above.) The deed with which Mr. Leal obtained his interest did not include what are now Parcels
11 and 12. (Ex. 9, 73.) There is no other evidence that Mr. Leal ever owned what is now
Parcels 11 and 12. He therefore is not responsible for any discharges or activities related to that
portion of the Site.
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sections explain why Mr. Leal is not liable under this section. First, he did not receive notice of
the nuisance, which is required for liability. Second, the alleged nuisance did not come into
being until after Mr. Leal sold the property. Third, even assuming that there was a continuing
nuisance, he did not “neglect” to abate it. Fourth, any mercury discharged during the early 1990s
cannot be causing the alleged nuisance.

B. Mr. Leal Is Not Liable Because He Did Not Receive Notice Of The Nuisance

The California Supreme Court decided long ago that a person may not be held liable for a
continuing nuisance without notice of the nuisance:

The rule seems to be well established that a party who is not the
original creator of a nuisance is entitled to notice that it is a
nuisance, and a request must be made, that it may be abated before
an action will lie for that purpose, unless it appear that he had
knowledge of the hurtful character of the erection. Thisrule. . .is
adopted for the reason that it would be a great hardship to hold a
party responsible for consequences of which he may be ignorant.

(Grigsby v. Clear Lake Water Works Co. (1870) 40 Cal. 396, 407.) As discussed in section 8
below, State Board decisions have recognized that a person cannot be held liable without notice.
Here, Mr. Leal did not receive notice “that it is a nuisance”.

Mr. Leal is a farmer. (Ex. 5,9 4.) He has never studied mining, and has no knowledge
about mining issues. He does not have any specific knowledge about mercury, its occurrence or
movement in soil or water, its chemistry or biochemistry, or its toxicology or risk to human
health or the environment. (/d.)

M. Leal did not know that there was a former mine on the Site when he purchased his
interest in the property. (Id., §5.) He purchased a larger area of property (the “Property”), of
which the Site was a relatively small portion, for investment purposes. He learned about the
Property from Tom Nevis, who controlled Goshute Corporation. Mr. Nevis had arranged to
purchase the property from Wells Fargo Bank, but needed money to complete to transaction.
Mr. Leal provided that money, and in return received a half interest in the Property. The other
half interest went to NBC Leasing, another corporation controlled by Mr. Nevis.

Mr. Leal never operated any of the Property, but rather leased it out to the Harter Land
Company, which used it for grazing. (Id., ]6.)

Mr. Leal did not learn that there was a former mine on the Site until he was trying to sell
his part interest to the U.S. Bureau of Land Management. (/d.,7.) After Mr. Leal found out
about the former mine, he went to look for it. He had assumed that it was a gold mine, and did
not understand that it was a mercury mine. He was taken to the Site by Roy Whiteaker, who was
the real estate broker trying to sell the Site, and who owns Cal Sierra Properties, which
eventually bought the Site to use for hunting. During that visit, Mr. Leal never saw anything that
looked like a mine. All he saw was a remnant of a brick structure. He did not see any piles of
rock or other materials. He did not, and still does not, know what “tailings” are. Grass had
grown over the area, and there was not much to see. He did not see anything that seemed like it
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might contain mercury. He did not, and still would not, know what mercury looked like even if
he saw it. Other that that one visit, he has never been to the Site. (/d., 138.)

During the time Mr. Leal partly owned the Site he did not know that mercury might be
leaving the Site. He did not know that anything on the Site might be causing a nuisance. No one
ever informed him, during the time of his part ownership, that mercury might be leaving the Site
or that anything on the Site might be causing a nuisance. He had absolutely no idea that he
should be doing anything on the Site to protect public health or the environment. (/d., 9.)

The condition of the Site, therefore, did not put Mr. Leal on notice of any nuisance, and
no one informed him that there might be a nuisance.>

C. There Is No Evidence That The Site Was Causing A Nuisance In The Early
1990s—Or That It Is Causing A Nuisance Now

The nuisance alleged in the Draft Order is not the kind that could have been observed by
Mr. Leal, or by anyone else, during the time he partly owned the Site. The Draft Order provides
no evidence that the Site was causing a nuisance in the early 1990s—there is no evidence, in
fact, that it is causing a nuisance now.

The Regional Board did not establish numerical criteria for mercury in Sulphur Creek
until 2007. (Resolution No. R5-2007-0021.)¢ That resolution established two standards, one for
low-flow conditions (1,800 ng/L of total mercury), and one for high-flow conditions (ratio of
mercury to total suspended solids not to exceed 35 mg/kg). (Id., Attachment 1 at 2.)

The Draft Order does not mention either of these criteria. The only reasonable
conclusion is that there is no evidence that either of these criteria is being exceeded.

Instead, the Draft Order identifies four “limits” that are imported from agencies other
than the Regional Board. (Draft Order at 5, § 26.) The Draft Order asserts that these “numerical
limits for [methylmercury, total mercury, and inorganic mercury] implement the Basin Plan
objectives for mercury and methylmercury in Sulphur Creek.” This statement is plainly
incorrect, because the real Basin Plan objectives have no relationship to these four “limits”.
Worse still, the four “limits” plainly do not apply to Sulphur Creek.

5 Regional Board staff may be tempted argue that Mr. Leal is liable, even though he did not
receive notice during the time of his ownership, because he has received notice now. But

Mr. Leal does not zow own any interest in the Site. If he is to be held liable for a nuisance
resulting from his part ownership of the Site, he must have received notice while he was part
owner. Anything else would violate Grigsby, which explained that notice is required because “it
would be a great hardship to hold a party responsible for consequences of which he may be
ignorant”. (Grigsby, 40 Cal. at 407.)

6 Resolution available at http://www.waterboards.ca. gov/centralvalley/board_decisions/
adopted_orders/resolutions/r5-2007-0021 pdf
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These limits are intended to protect supplies of drinking water and the human
consumption of fish.? But the Regional Board has made clear that natural conditions in Sulphur
Creek preclude the use of the creek for drinking-water supply or fish consumption:

Studies have been completed evaluating the attainability of the
municipal and domestic supply (MUN) beneficial use and the
human consumption of aquatic organisms, which concluded that
these beneficial uses are not existing and cannot be attained in
Sulphur Creek from Schoolhouse Canyon to the mouth due to
natural sources of dissolved solids and mercury.

(Resolution R5-2007-0021 at 1,  8.)

The table in ] 26 should therefore be removed from the Draft Order. It imposes only
requirements designed to protect drinking water and fish consumption, but Sulphur Creek is not
used for drinking water or fish consumption. Nor is it protected for these uses, because natural
conditions prevent their attainment.

So what is the nuisance being alleged in the Draft Order? Note that the former mine
itself is not alleged to be causing a nuisance. It has apparently been sealed. The only concern
identified in the Draft Order is the erosion of material from piles of mining wastes into
Sulphur Creek. (/d. at 3-4, 99 14-20.) The Draft Order identifies, in particular, about
20,000 cubic yards of “tailings” and up to 8,000 cubic yards of “waste rock” at the Site.

According to the Draft Order, mercury eroded from the Site causes Sulfur Creek to
exceed its water-quality objectives. The named parties have “caused or permitted waste to be
discharged”, and this waste has affected Sulphur Creek by “exceeding applicable” water-quality
objectives, thereby creating “a condition of pollution or nuisance”. (Draft Order at 6,932.) The
exceeded water-quality objectives, however, are those four numbers, discussed above, that
cannot apply to Sulphur Creek. So this argument is plainly wrong.

Although the Draft Order argues that the four numbers in the table “implement the
narrative objectives”, the Draft Order never asserts that discharges from the Site cause violations
of the narrative objectives themselves. (See Draft Order at 5,926.) The relevant narrative
objective, as it exists now, species that «“All waters shall be maintained free of toxic substances in
concentrations that produce detrimental physiological responses in human, plant, animal, or
aquatic life.” (Basin Plan® at I11-8.01.) This narrative criterion does not require that Sulphur

7 The first “limit” in the table is identified as “a drinking water standard”. The second is for “fish
tissue”. The third is for “human health protection”, which considers exposure through both
drinking water and fish consumption. The fourth is a “public health goal”, which applies to
drinking water. Public health goals are goals, not enforceable limits.

8 The Water Quality Control Plan (Basin Plan) For The California Regional Water Quality
Control Board Central Valley Region, Fourth Edition, Revised October 2007 (with Approved
Amendments), The Sacramento River Basin And The San Joaquin River Basin
(http://Www.swrcb.ca.gov/rwqch/water_issues/basin _plans/sacsjr.pdf)
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Creek be maintained free of all toxic substances, which of course would be impossible, but only
free of toxic substances that are present “in concentrations that produce detrimental physiological
responses”. The Draft Order does not identify any “detrimental physiological responses”, and
does not assert that the Site causes any detrimental physiological responses in Sulphur Creek.

The reason, no doubt, is that Regional Board staff do not have evidence to prove a causal
connection between particulate mercury from the mines, which is a relatively minor concern,
and methylmercury in fish, which might produce the “detrimental physiological response”
required for a violation of the narrative criterion. Any connection between the two would
depend on complicated reactions that vary from site to site:

Historic mining activities in the Cache Creek watershed have
discharged and continue to discharge large volumes of inorganic
mercury (termed total mercury) to creeks in the watershed. . . ..

Total mercury in the creeks is converted to methylmercury by
bacteria in the sediment. The concentration of methylmercury in
fish tissue is directly related to the concentration of methylmercury
in the water. The concentration of methylmercury in the water
column is controlled in part by the concentration of total mercury
in the sediment and the rate at which the total mercury is converted
to methylmercury. The rate at which total mercury is converted to
methylmercury is variable from site to site, with some sites (i.e.,
wetlands and marshes) having greatly enhanced rates of
methylation.

(Id. at TV-33.04.) In Sulphur Creek fish do not appear to be present, and people do not drink the
water. As a result, there does not appear to be anything that would demonstrate a “detrimental
physiological response”.

It is also difficult to blame the mines for the mercury in Sulphur Creek, because most of
the mercury in the water comes from natural hot springs:

Active hydrothermal springs constantly discharge into Sulphur
Creek, with mercury concentrations ranging from 700 to 61,000
nanograms per liter . . . .

_ dissolved mercury comprises as much as 90 percent of the total
mercury in Sulphur Creek. Dissolved mercury appears to be
released by the active hydrothermal system, whereas particulate-
bound mercury . . . comes from sediments and mercury-bearing
mine waste mobilized into the creek during storms.

(Draft Order at 3-4, 9 19-20.) With so much mercury coming from natural sources, and because
there appears to be nothing in the creek that might suffer a “detrimental physiological response”,
Regional Board staff cannot demonstrate that discharges from the Site cause the narrative
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criterion to be violated. They cannot demonstrate a causal connection now, and they certainly
cannot demonstrate a causal connection from the early 1990s, when there were no data.’

The Draft Order also asserts that “[m]ine waste at this Mine may also pose a threat to
human health due to exposure (dermal, ingestion, and inhalation) through recreational activities
(hiking, camping, fish, and hunting) or work at the site.” (Draft Order at 4, §21.) But there isno
evidence that the public uses the Site for hiking, camping, and hunting, which of course would
be a trespass on private property. The Regional Board can safely assume that no one uses the
Site for fishing, because there is no water on the Site. Tt is also a distance from Sulphur Creek,
which in any case does not appear to maintain sport fish. Without considerable public use, there
cannot be a public nuisance, as that term is used in the Civil Code, because a public nuisance
“affects at the same time an entire community or neighborhood, or any considerable number of
persons”. (Civil Code § 3480.) The Water Code uses this same language to define “nuisance”.
(Water Code § 13050(m), (m)(2).) There must, in short, be evidence of considerable public use
of the Site to establish an onsite nuisance that would be subject to a cleanup and abatement order.
There is certainly no evidence of any public use of the Site in the early 1990s, and it therefore
cannot have created an onsite nuisance then.

D. Mr. Leal Did Not “Neglect” To Abate A Continuing Nuisance

As noted in section 6.A above, Civil Code § 3483 holds a successor landowner who
neglects to abate a continuing nuisance liable for that nuisance. The word “neglect” carries a
connotation that the person was negligent or otherwise at fault. (See Delaney v. Baker (1999) 20
Cal. 4th 23, 34 (statute defines nursing-home neglect as a “negligent failure”).) Here there is no
evidence of any negligence or fault by Mr. Leal.

M. Leal never conducted any mining operations, or any other operations, on the Site. He
leased the property out to someone who used it for grazing. Mr. Leal did not know the former
mine existed until he tried to sell the Site. When he visited the Site he saw nothing to suggest
that the Site was causing any sort of problem. No one ever notified him that the Site could be
causing a nuisance. (Ex.5,99.)

In 2003, CalFed published a study on mercury loading from former mines in the area, and
on measures needed to abate the loading. (CalFed Cache Creek Study, Task 5C2 (September
2003)!0.) The report concluded that an interim action was nof needed: “Mitigation of mercury
loading using an interim action is not warranted due to the anticipated small load reduction.” (d.
at 9-32.) If interim action was not appropriate even in 2003, when sufficient data had been

9 If the Site were so clearly causing a nuisance in 1995, then why didn’t Regional Board
staff put Mr. Leal on notice of the nuisance? By 1995, the Regional Board was working with a
Cache Creek group, in a collaborative process, to determine “water quality goals” for mercury,
understand “transport and fate of mercury”, and “identify and evaluate source releases”.
(Webpage describing Delta Tributaries Mercury Council, attached as Exhibit 10, at 1-2.)

10 Report available at http://mercury.mlml.calstate.edu/wp-content/uploads/2008/ 12/finalrpt-task-
5¢2-final-scmd-eeca-sept-2003.pdf
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collected to evaluate the issue, Mr. Leal can hardly have been at fault for not instituting interim
action before any of the data were collected.

Because Mr. Leal did not “neglect” to abate a continuing nuisance during his ownership,
he cannot be held liable now. ‘

E. Any Mercury Discharged In The Early 1990s Is Long Gone

Mr. Leal can only be held liable for mercury discharged during the time of his partial
ownership:

Whether liability is based upon nuisance or negligence, the scope
of that liability has been similarly measured: It extends to damage
which is proximately or legally caused by the defendant's conduct,
not to damage suffered as a proximate result of the independent
intervening acts of others.

(Martinez v. Pac. Bell (1990) 225 Cal. App. 3d 1557, 1565.) Here there is no evidence that any
mercury that left the Site in the early 1990s still remains in Sulphur Creek. The mercury present
comes from the intervening acts of others, and Mr. Leal cannot be held liable for it.

The Draft Order explains that the named parties were chosen because they “either owned
the site at the time when a discharge of mining waste into the waters of the state took place, or
operate the mine, thus facilitating the discharge of mining waste into waters of the state.”

(Draft Order at 2, 5.) The discharge at issue takes place when stormwater carries mining waste
into the creek:

The Mine waste rock and tailings are susceptible to erosion from
uncontrolled stormwater runoff. Surface water runoff transports
mercury-laden sediment to a tributary to Sulphur Creek .... The
estimate mercury [load] from this Mine is 0.02 to 0.44 kg/yr or

2 4% of the total mine related mercury [load] of 4.4 to 18.6 kg/yr
to Sulphur Creek.

(Id., 9 17.) Note that this percentage is only for “mine related mercury”. Background loadings
may be as high as 57 kilograms per year, which more than three times as much as all the mines
in the area put together—according to the CalFed study from which the Draft Order takes it
figures. (CalFed, Task 5C2, Table 3-9, page 2, attached as Ex. 11.) If background loadings were
added in, the Site loading would be only about 0.6% of the entire mercury load to Sulphur Creek.

And all these numbers are small compared to the San Francisco Bay, which receives
about 1,220 kilograms per year of mercury, of which 440 kilograms per year come from the
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Central Valley. (Total Maximum Daily Load (TMDL) Proposed Basin Plan Amendment and
Staff Report (2004) at 34, excerpt attached as Exhibit 12.11)

Any waste discharge attributable to Mr. Leal would have taken place not less than
14 years ago, when he sold the Site. And where is that waste now? There is no reason to believe
that the waste is still in Sulphur Creek, and nothing in the Draft Order suggests otherwise.

Only erodible waste—i.e. material small enough to be picked up by rainwater running off
the property—could have been discharged to Sulphur Creek during the time Mr. Leal partly
owned the Site. If it was not erodible, it would not have been discharged. Erodible material, by
its nature, is carried downstream by storms. Mining wastes generated within the last 160 years
(i.e. since 1849) are now moving through San Francisco Bay and out the Golden Gate. (Id.)
Because 160 miles may be used as a rough upper estimate of the distance these wastes have
traveled, it would be fair to conclude that these wastes have been moving at a rate of at least one
mile per year. Up in the mountains, when the slopes are steeper, a better estimate would be
several miles per year.

Wastes from Wide Awake Mine enter Sulphur Creek roughly one mile above the point
where it flows into Bear Creek. (Sulphur Creek TMDL For Mercury, Final Staff Report (2007),
Figs. 1.2 and 1.3, attached as Ex. 13.) If mines wastes in the area are moving several miles a
year, then any wastes discharged 14 years ago would have long ago been flushed out of Sulphur
Creek. As a result, there is no reason to believe that any mercury discharged from the Site
during the time that Mr. Leal partly owned it still remains in the creek.

In short, there is no evidence that any mercury discharged from the Site before 1995,
when Mr. Leal party owned it, remains in Sulphur Creek. If mercury discharged before 1995 is
no longer in the creek, it cannot be causing a problem in the creek. The alleged nuisance is
limited to conditions in the creek. Therefore, there is no evidence that any mercury that might be
attributable to Mr. Leal is causing the alleged nuisance.

In summary, Mr. Leal should be removed from the Draft Order because § 13304 was
intended to implement the common law of nuisance, and Mr. Leal is not liable under the
common law of nuisance. Former landowners are generally not liable, and the exception for
owners who neglect to abate a continuing nuisance does not apply because Mr. Leal did not
receive notice, because there was no neglect, and because there is no evidence that any
discharges from the Site from the early 1990s are causing the alleged nuisance.

7. MR. LEAL IS NOT SUBJECT TO WATER CODE § 13304

The Draft Order cites Water Code § 13304 for the authority to issue a cleanup and
abatement order. (Draft Order at 1, introductory paragraph, and at 6, § 33.) But Mr. Leal is not
subject to § 13304, which applies to people who have “caused or permitted” waste to be
discharged or deposited:

11 Fyll report available at http://www.swrcb.ca.gov/rwqcb2/board_info/agendas/2004/
september/09-15-04-1 0 appendix_c.pdf.
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Any person . . . who has caused or permitted, causes or permits, or
threatens to cause or permit any waste to be discharged or
deposited where it is, or probably will be, discharged into the
waters of the state and creates, or threatens to create, a condition of
pollution or nuisance, shall upon order of the regional board, clean
up the waste or abate the effects of the waste .. ..

(Water Code § 13304(a).) Mr. Leal is not subject to § 13304 because he did not cause or permit
waste to be discharged. .

As noted in section 6.A above, § 13304 “must be construed” consistent with “common
law principles bearing upon . . . public nuisance”. (City of Modesto Redevelopment Agency,
119 Cal.App.4th at 38.) The phrase “caused or permitted” can easily be construed consistent with
common law. Those who “caused” the nuisance are those who were its actual cause-in-fact.
Those who “permitted” the nuisance are those who neglect to abate it as required by Civil Code
§ 3483. (See section 6.D above.) To be liable as someone who “permitted” the discharge under
§ 13304, therefore, the person must have (1) received notice of the nuisance, and (2) neglected to
act through negligence or other fault. (Id.)

The phrase “caused or permitted” cannot be given a broader meaning without violating
the U.S. Constitution. In the Heitzman case, the California Supreme Court considered whether
the phrase “causes or permits”, as used in a statute prohibiting elder abuse, met “constitutional
standards of certainty”. (People v. Heitzman (1994) 9 Cal. 4th 189, 193.) The Supreme Court
concluded that “the broad statutory language at issue here fails to provide fair notice” and that
that prohibition on permitting elder abuse “would be unconstitutionally vague absent some
judicial construction clarifying its uncertainties.” (/d.)

Here § 13304 would not provide fair notice, and therefore would be unconstitutionally
vague, if it were applied to past owners of property who had no notice during their ownership
that their properties were causing a nuisance. If, however, § 13304 is interpreted consistent with
common-law principles of public nuisance, then there is no constitutional infirmity.

Because Mr. Leal is not liable for the alleged nuisance under common-law principles, he
is not a person whom § 13304 identifies as having “caused or permitted”.

8. MR. LEAL IS NOT LIABLE UNDER STATE BOARD DECISIONS

Wenwest is the leading State Board decision on when former landowners may be held
liable under § 13304. (Petitions of Wenwest, Inc., Order No. WQ 92-13 (1992) 1992 Cal. ENV
LEXIS 19.) Wenwest identified a three-part rule applicable to former owners:

... we apply a three-part test to former owners: (1) did they have
a significant ownership interest in the property at the time of the
discharge?; (2) did they have knowledge of the activities which
resulted in the discharge?; and (3) did they have the legal ability to
prevent the discharge?

(Id. at *5.) When a former owner “passes” all three parts of the test, it is held liable.
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Here Mr. Leal cannot pass the test because he cannot satisfy the second part. He did not
have knowledge of the activities that resulted in the discharge. Because he did not receive
notice, he is not liable under the common law. (See section 6 above.) He is also not liable under
State Board precedent.

The Wenwest decision did not stop there, however. It considered the situation of
Wendy’s, who had owned the property for a short time but had not contributed to the
contamination, and concluded that it was not appropriate to hold Wendy’s liable:

No order issued by this Board has held responsible for a cleanup a
former landowner who had no part in the activity which resulted in
the discharge of the waste and whose ownership interest did not
cover the time during which that activity was taking place. . ...

In this case, the gasoline was already in the ground water and the
tanks had been closed prior to the brief time Wendy’s owned the
site. They were told about the pollution problem . . . They took no
steps to remedy the situation. On the other hand, they did nothing
to make the situation any worse. Had a cleanup been ordered
while Wendy’s owned the site, it would have been proper to name
them as a discharger. Under the facts as presented in this case, it is
not.

(Id. at ¥6-7.) The State Board did not set out a clear test for exonerating Wendy’s. Its
conclusion depended “on a number of considerations”, and list of nine items was presented, not
all of which weighed in Wendy’s favor. Two key factors emphasized Wendy’s innocence:

* Wendy’s had nothing to do with the activity that caused the
Jeaks. (In previous orders in which we have upheld naming prior
owners, they have been involved in the activity which created the
pollution problem.)

* Wendy’s never engaged in any cleanup or other activity on the
site which may have exacerbated the problem.

(Id. at *7-8.) Wendy’s had some knowledge of the contamination, but the State Board did not
find the knowledge sufficient blameworthy to require liability:

* While Wendy’s had some knowledge of a pollution problem at
the site, the focus at the time was on a single spill, not an on-going
leak.

* Wendy’s purchased the site in 1984 at a time when leaking
underground tanks were just being recognized as a general
problem and before most of the underground tank legislation was
enacted.

(Id. at *8.) Two other factors suggest equitable reasons for leniency:
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* Wendy’s purchased the site specifically for the purpose of
conveying it to a franchisee.

* Wendy’s owned the site for a very brief time.
(Id. at *7.) The final three factors seem to relate to the convenience of the State Board:

* The franchisee who bought the property from Wendy’s is on the
order.

* There are several other responsible parties who are properly
named in the order.

* The cleanup is proceeding.

(Id. at *7-8.)12 Note that one factor not included in the list is whether Wendy’s continued
discharging during its ownership. The State Board long ago decided that the natural movement
of groundwater through the soil is a discharge. Wendy’s therefore continued to “discharge”, as
the State Board has construed that term.

When these factors are applied to Mr. Leal, he should be found not liable. Once again,
the key factor is his factual innocence. He had nothing to do with the activity that is causing the
nuisance. Unlike Wendy’s however, he had no knowledge that there might be a problem. He
knows nothing about mining, did not purchase the property with the intent to obtain any benefit
from the mine, and never owned any mineral rights at the Site. The seller and purchasers are on
the order, and there are sufficient other parties to expect that the abatement will proceed without
him.

In addition, Mr. Leal had received a memo prepared by Charles W. Whitcomb, the
District Geologist of the U.S. Bureau of Land Management. (Attached as Exhibit 14.)
Mr. Whitcomb, who clearly was an impartial expert in these matters, examined the Site and
concluded that Site risks were not significant:

The danger of there being large amounts of hazardous mercury at
this site is probably minor. The waste rock from the mine and
furnace on the mine dump would contain /iftle or no mercury.

12 These last three factors appear to depend not on the duty or fault of the party, but on the
convenience of the regulatory agency, and therefore appear inappropriate for the determination
of liability. (See People v. Heitzman, 9 Cal. 4th at 206 (“whether or not the lack of statutory
clarity has opened the door to arbitrary or discriminatory enforcement of the law” is part of
inquiry into constitutionality of statute), 207 (“under the statute as broadly construed, officers
and prosecutors might well be free to take their guidance not from any legislative mandate
embodied in the statute, but rather, from their own notions”).)
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(Ex. 14, at 2, emphasis added.) Mr. Leal, who knows nothing about mining or the environmental
consequences of mercury, can hardly be faulted for not taking action when an expert from the
federal government inspected the Site and found nothing that would require action.

M. Leal should therefore be removed from the Draft Order.
9. MR. LEAL SHOULD NOT BE SINGLED OUT FOR HARSH TREATMENT

It is not fair to name Mr. Leal while letting others go. Tom Nevis, who sold him the Site
and held the other half-interest in it, is not named in the Draft Order. Nor are his corporations,
Goshute and NBC Leasing. Roy Whiteaker, who bought Mr. Leal’s interest in the Site through
Cal Sierra Properties, is also not named. If these individuals, who are no less responsible than
Mr. Leal for any problem caused by the Site, are not sufficiently liable to be named, then neither
is Mr. Leal.

The Draft Order does not even name the Ralph M. Parsons Company, which now does
business as Parsons and is “an engineering and construction firm with revenues exceeding
$3.4 billion in 2008”. (http://www.parsons.com/about/default.asp.) Regional Board files include
~ an assignment to Parsons of a lease dated January 28, 1965 and signed by Ms. Gibson and Ms.
Trebilcott. This lease appears to refer to the Site, or to the mineral rights for the Site. Parsons
would have understood, far better than Mr. Leal, about mercury at the Site.

For reasons of equity, therefore, Mr. Leal should not be named in the Draft Order.
10. IF MR. LEAL IS NAMED, HE SHOULD BE NAMED AS SECONDARILY LIABLE

In Wenwest the State Board concluded that Wenwest and the current owner of the
property, Susan Rose, should be secondarily liable. It explained that secondary liability puts “the
landowner is a position where it would have no obligations under the order unless and until the
other parties defaulted on [theirs].” (Id. at *9.) In Wenwest the State Board concluded that
Susan Rose and Wenwest should be secondarily liable because “While she is the current
landowner, it is clear that she neither caused nor permitted the activity which led to the
discharge”, and because “Wenwest had nothing to do with the activity which caused the
discharge”. (/d. at *9-10.)

Here Mr. Leal had nothing to do with the mining activities that caused the discharge. If
he is named, he should be secondarily liable.!3

11. IF MR. LEAL IS LIABLE, HE IS SEVERALLY LIABLE

When several persons, acting independently, cause harm, each is “individually and
separately liable for his proportionate share of the damage”. (Slater v. Pacific American Qil Co.
(1931) 212 Cal. 648, 655.) The concept that individuals are liable only for their share of the

13 This argument is made in the alternative, without waiving any other argument.
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harm is known as “several” liability, as opposed to “joint” liability, in which any individual may
be required to pay for all the damage caused.

Here Mr. Leal’s proportionate share is zero, because there is no evidence that any
mercury that entered the creek in the early 1990s still is there.

Here any obligation to abate a nuisance would arise from a party’s understanding of the
potential for nuisance. The only parties who would have understood the potential for nuisance
are those who understood mercury mining, which would have been the mineral-rights owners
and lessees, and the government: Homestake Mining, the Trebilcot Trust, Parsons, and the U.S.
Bureau of Land Management.

12. THE DRAFT ORDER EXCEEDS THE AUTHORITY OF § 13304

Even assuming that Mr. Leal is liable, § 13304 limits what he can be ordered to do.
Under § 13304, a person who has caused or permitted “waste to be discharged” can be ordered to
“clean up the waste or abate the effects of the waste . . . (Water Code § 13304(a), emphasis
added.) Here Mr. Leal allegedly discharged mercury from the Site during the early 1990s. But
the Draft Order does not order him to clean up that waste, nor does it order him to abate the
effects of that waste. That waste, as explained above, is long gone. Instead, it requires him to
prevent additional waste from being discharged from the property. (Draft Order at 9-10, 4 9-14
(requiring remediation of onsite wastes).) Mr. Leal is plainly not liable for waste that has not yet
been discharged, and the Draft Order therefore exceeds the authority provided by § 13304.

To be sure, § 13304 also holds liable persons who caused or permitted “any waste to be
... deposited where it is, or probably will be, discharged into the waters of the state”. (Water
Code § 13304(a), emphasis added.) But Mr. Leal did not deposit the tailings piles or waste rock
at the Site. They were there when he bought it. Regional Board staff may argue that Mr. Leal
“permitted” waste to be “deposited” when rain carried erodible material from the piles into
drainage ditches at the Site. But this reading would threaten the constitutionality of § 13304, as
described in section 7 above. In any case, there is no evidence of any deposits made into any
ditches on the Site during the early 1990s. Any erodible materials that were carried into the
drainage ditches in before 1995 would have been carried into the creek soon afterwards, and are
long gone. (See section 6.E above.) As aresult, there is no evidence that during the time that
Mr. Leal partly owned the site there were any deposits of waste that is now, “or probably will
be, discharged into the waters of the state”. (Water Code § 13304(a).)!*

Nor is there any evidence that discharges from the Site in the early 1990s caused
groundwater contamination. Because groundwater in this area is s0 naturally high in mercury,

14 The Regional Board recognizes that it does not have sufficient evidence to require abatement
of instream sediments. The Basin Plan concludes that “further assessments are needed”, and
notes that “Responsible Parties that could be required to conduct feasibility studies include the
U.S. Bureau of Land Management (USBLM), State Lands Commission (SLC)[;] California
Department of Fish and Game (CDFG); Yolo, Lake, and Colusa Counties, mine owners, and
private landowners.” (Basin Plan at IV-33.08.)
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there is no reason to believe that any surface activity could have any significant effect. The Draft
Order does not specifically refer to groundwater contamination. It argues, however, that “water-
rock interaction likely mobilizes mercury based on detection of mercury in a WET leachate
sample from waste rock . . . (CalFed Report).” (Draft Order at 3,  16.) But the CalFed report
does not support this argument. On the contrary, it reaches the opposite conclusion and
exonerates the Site from any concerns related to leachate:

Mine waste at Wide Awake Mine was not found to leach mercury
at a concentration [above regulatory requirements]; therefore, the
waste is considered a Group C mine waste. A Group C mine waste
does not require control of the generation and migration of leachate
to surface water and groundwater. Therefore, implementation of
the final mitigation action at Wide Awake Mine does not require

control [of] generation and migration of leachate to the tributary to
Sulphur Creek.

(CalFed Cache Creek Study, Task 5C2, at 9-32.) Note that this conclusion—that leachate levels
are 100 low to be of concern—eliminates not only the question of groundwater contamination,
but also the question of whether leachate from the mine wastes are contaminating Sulphur Creek.

The Draft Order exceeds the authority of § 13304 by ordering Mr. Leal to abate onsite
waste when there is no evidence that he is responsible for any onsite waste that is being
discharged or may be discharged to Sulphur Creek.

13. MR. LEAL IS NOT LIABLE UNDER § 13267

The Draft Order also cites as authority Water Code § 13267. (Draft Order at 1,
unnumbered introductory paragraph, and at 7, 19 37-38.) This section authorizes the
Regional Board to demand “technical or monitoring program reports’:

.. . the regional board may require that any person who has
discharged . . . shall furnish, under penalty of perjury, technical or
monitoring program reports which the regional board requires.

(Water Code § 13267(b)(1).) This section, however, goes on to limit the Regional Board’s
authority to those reports whose burden bears a reasonable relationship to the benefits:

The burden, including costs, of these reports shall bear a
reasonable relationship to the need for the report and the benefits
to be obtained from the reports.

(Id.) The section also limits the Regional Board’s authority by imposing conditions. The
Regional Board must provide a written explanation and identify the evidence “requiring that
person to provide the reports™ '

In requiring those reports, the regional board shall provide the
person with a written explanation with regard to the need for the
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reports, and shall identify the evidence that supports requiring that
person to provide the reports.

(Id.) Here the Draft Order makes only the most minimal attempt to satisfy these requirements.
Here is the Draft Order’s showing, in full:

The technical reports required by this Order are necessary to
ensure compliance with this Cleanup and Abatement Order, and to
ensure the protection of the waters of the state. The Dischargers
either own, have owned, operated, or have operated the mining site
subject to this Order.

(Draft Order at 7,7 38.) This showing is insufficient to impose the Draft Order’s requirements
on Mr. Leal.

To begin with, the Draft Order requires much more than technical reports. It requires
actual cleanup and abatement. (Draft Order at 9-10, 99 9-14.) Nothing in § 13267 requires a
former discharger to clean up and abate mining waste.

In any case, the Draft Order exceeds the authority of § 13267 because it imposes
requirements on Mr. Leal unrelated to any discharge he may be responsible for. It should be
obvious that § 13267 authorizes the Regional Board to require persons who have discharged to
submit reports related to their discharges. The Regional Board can hardly contend that because
Mr. Leal may have discharged in Colusa County he is therefore required to provide technical
reports related to someone else’s discharge in, for example, San Diego County. The Draft Order
requests only reports related to existing conditions at the Site and at any water-supply wells
within a half mile of the Site (of which there may be none). (Draft Order at 8-9, 112-8.)
Because the reports are related only to existing conditions at the Site, not to any discharges that
may have occurred during the early 1990s, § 13267 does not provide authority to require
Mr. Leal to provide them.

The principal need for the requested reports, according to the Draft Order, is that they
“are necessary to ensure compliance with this Cleanup and Abatement Order”. (Draft Order at 7,
9 38.) In other words, the reports are necessary to support the abatement actions otdered under
the authority of § 13304. But Mr. Leal is not subject to § 13304, and he should therefore not be
subject to any reports requires in support of that section. (See section 7 above.) The burden on
Mr. Leal greatly outweighs the benefit.

The remainder of the Draft Order’s explanation does not satisfy the requirements of
§ 13267. In particular, it does not identify “the evidence that supports requiring that person to
provide the reports”. The Draft Order identifies only the status of the named persons as owners,
operators, or former owners or operators. That is not enough. At the very least, the Draft Order
should explain why someone who may have been associated with the property long ago should
be required to provide information, unrelated to that ownership, now.
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14. THE DRAFT ORDER IS A “TAKING” IN VIOLATION OF THE CONSTITUTION

The United States Constitution requires a public agency pay compensation when it
“takes” private property for public use:

“compensation is required only if considerations . . . suggest that
the regulation has unfairly singled out the property owner to bear a
burden that should be borne by the public as a whole.” (Yee v.
Escondido (1992) 502 U.S. 519, 522-523.)

(Arcadia Development Company v. City of Morgan Hill (2008) 169 Cal.App.4th 253, 265,
parallel citation omitted.)

Here the Draft Order is directed either at mercury now leaving the area where the Wide
Awake Mine was, or at mercury waste brought out of the mine and placed on the surface in the
nineteenth century. More generally, it is part of a response to a problem caused by a
combination of natural conditions and acts that took place, throughout large parts of the Central
Valley, in the nineteenth century. As a result, the Draft Order unfairly singles out Mr. Leal, a
former part owner of property who did nothing on the property and certainly never caused any
problem, and requires him to pay costs that should properly be borne by the public as a whole.
The Regional Board should therefore reimburse Mr. Leal for any costs he incurs as a result of the
Draft Order and any final order.

15. CONCLUSION

Mrs. Jill Leal should be removed from the order because she never owned the property,
and also for the reasons that Mr. Robert Leal should be removed.

Mr. Leal should be removed because he is not liable under common-law principles of
nuisance (section 6); he is therefore not liable under § 13304 (section 7); removal is consistent
with State Board decisions (section 8); he should not be singled out for harsh treatment
(section 9); if named he should be only secondarily liable (section 10); he is only severally liable,
and only for a share of zero (section 11); the Draft Order exceeds the authority of the Regional
Board (section 12); he is not liable under § 13267 (section 13), and issuing the order would be a
“taking” in violation of the Constitution (section 14). :

Dated: July 1, 2009 ' BRISCOE IVESTER & BAZEL LLE,
~ ]

2/,..£ A?;é,%\

By: ,
Lawrence S. Bazel
Attorneys for MR. AND MRS. ROBERT
AND JILL LEAL
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cnvironmental Protection P.0. Box 100, Sacramento, California 95812-0100

(916) 341-5161 ¢ FAX (916)341-5199 + hitp://www.waterboards.ca.gov

TO: [via e-mail and U.S. Mail]
Board Members
STATE WATER RESOURCES CONTROL BOARD AND
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARDS

e

FROM: Michael A.M. Lauffer
Chief Counsel
OFFICE OF CHIEF COUNSEL

DATE: August 2, 2006

SUBJECT: SUMMARY OF REGULATIONS GOVERNING ADJUDICATIVE PROCEEDINGS
BEFORE THE CALIFORNIA WATER BOARDS

This memorandum outlines and reinforces some of the primary requirements that apply when
the State Water Resources Control Board (State Water Board) and the nine California Regional
Water Quality Control Boards conduct adjudicative proceedings. Adjudicative proceedings are
the evidentiary hearings used to determine the facts by which a water board reaches a.decision
that determines the rights and duties of a particular person or persons. Adjudicative
proceedings include, but are not limited to, enforcement actions and permit issuance.

Background

The California Water Boards perform a variety of functions. The boards set broad policy
consistent with the laws passed by Congress and the Legislature. The boards also routinely
determine the rights and duties of individual dischargers or even a class of dischargers. In this

regard, the boards perform a judicial function. The judicial function manifests itself when the
boards adopt permits and conditional waivers or take enforcement actions.

Different rules apply depending on the type of action pending before a water board. One of the
distinctions between the two types of proceedings is the prohibition against ex parte
communications. A prohibition on ex parte communications only applies to adjudicative
proceedings.1 Besides the ex parte communications prohibition, additional rules, procedures,
and participant rights adhere in adjudicative proceedings. This memorandum outlines some of
the more important procedural mechanisms associated with adjudicative proceedings.

' The Office of Chief Counse! addressed ex parte communications in a July 25, 2006 memorandum and
guestions and answers document.

California Environmental Protection Agency
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Adjudicative Proceedings

What is an adjudicative proceeding? :

Adjudicative proceedings are the evidentiary hearings used to determine the facts by which a
water board reaches a decision that determines the rights and duties of a particular person or
persons. Generally, this includes permitting and enforcement actions, but does not include
planning and general regulatory functions such as Basin Plan amendments and Total Maximum
Daily Loads.

Below is a partial list of common water board actions that are of an adjudicative nature:
. National Pollutant Discharge Elimination System (NPDES) permits;
. Waste discharge requirements (WDRs);
. Water right permits and requests for reconsideration;
- Orders conditionally waiving waste discharge requirements;
«  Administrative civil liability (ACL.) orders;
- Cease and desist orders;
»  Cleanup and abatement orders;
.+ Water quality certification orders (401 certification);
+  Permit revocations.

What laws govern adjudicative proceedings?

Adjudicative proceedings are governed by Chapter 4.5 of the Administrative Procedure Act? and
by regulations adopted by the State Water Board®. By regulation, the State Water Board has
chosen not to apply several sections of the Administrative Procedure Act to the California Water
Boards’ proceedings. These sections are Language Assistance, Emergency Decisions,
Declaratory Decision, and Code of Ethics. All other sections and provisions of Administrative
Procedure Act Chapter 4.5 apply. ‘

Who are the parties to an adjudicative proceeding?

Parties to an adjudicative proceeding are any person or persons to whom a water board's action
is directed as well as any other person or persons that the board chooses to designate as a
party. In some cases, certain members of a water board's staff will be a party to an adjudicative
proceeding. If some water board staff are designated as a party, other staff will be assigned to
advise the board members. Anyone who is not a party, but who participates in the proceedings
(other than staff advisers to the water board), is considered an interested person. The process
for deciding who is a party is left to the discretion of a water board. A hearing may be held on
the issue or the chair may be delegated to make such determinations. When a party is
designated, the chair should provide notice in advance of the hearing to the water board staff
and the discharger. ‘ :

What is a formal hearing? : :
Most of the time an adjudicative proceeding will be a formal hearing in which a water board
requires parties to follow a pre-determined process that may include such procedural issues as

2 Gov. Code, § 11400 et seq.
8 Cal, Code Regs., tit. 23, §§ 648-648.8.
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submittal of the names of witnesses, qualifications of experts, exhibits, proposed testimony, and
legal argument. A hearing notice will be drafted spelling out the requirements and the
timeframes. The terms and conditions of the notice are left to the discretion of the water board
conducting the proceeding, though it is suggested that some level of formality is useful in
preserving decorum and fostering efficiency. A hearing under Chapter 4.5 of the Administrative
Procedure Act and the State Water Board's regulations is considered a “formal hearing,” even if
it does not have some attributes of hearing formality, unless it is officially designated as an
“informal hearing” under Government Code section 11445.20 and California Code of
Regulations, title 23, section 648.7.

The order of proceedings is within the discretion of a water board as well. However, the
regulations suggest a specific order and should generally be followed unless the facts and
circumstances of a particular case indicate otherwise. Normally, the proceedings begin with an
opening statement by the chair followed by the administration of the oath to those indicating that
they intend to participate. Then the parties make their presentations through testimony and the
introduction of exhibits. Typically, witnesses may be cross-examined by other parties but the
timing of such cross-examination is within the discretion of the regional board. If the re-direct
examination has been specified in the notice, re-direct examination follows cross-examination.
A water board should decide in advance how it would like to handle questions from board
members. Interruptions and questions by board members should not count against time allotted
to a party. At some point during the proceeding, comments from interested persons must be
admitted. Thereafter, the regulations anticipate a closing statement from each party.

What are the rules of evidence in an adjudicative proceeding?

The rules of evidence are not those that apply in the courtroom. Any relevant evidence will be
admitted if it is the sort of evidence on which responsible persons are accustomed to rely in the
conduct of serious affairs, no matter what the statutory or customary rule may be. Hearsay
evidence is admissible, but only for the purpose of supplementing or explaining other evidence.
If an objection is raised that certain testimony constitutes hearsay evidence, the chair should
note for the record that the evidence will be admitted but that it cannot, by itself, support a
finding. If no other evidence is introduced in support of that finding, a water board must ignore
the hearsay evidence and decline to make such a finding. ‘

A water board may accept evidence by taking official notice of certain things such as laws, court
decisions, regulations, and facts and propositions that are common knowledge or not in
reasonable dispute.

What are informal hearings?

informal hearings may be used in place of formal hearings in some instances, if a water board
thinks it advisable. Generally, this process can be used where significant facts are not in issue
and the proceeding held is to determine only what consequences flow from those facts. In
deciding whether to use the informal process, a water board should consider how many parties
are involved, whether any of the parties have requested a more formal process, how many
interested persons there are, how complex the issues facing the water board may be, and how
important a formal record may be if petitions and appeals result. If any party objects to the
informality of the process, a water board or its chair must address and resolve the objections
before proceeding.

California Environmental Protection Agency
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Because of the flexibility the regulations provide for formal hearings, a water board may find it

- advisable to conduct its hearings as formal hearings with streamlined procedures, as opposed
to conducting an informal hearing. The regulations provide that a water board may waive any of
the regulatory requirements that are not required by a statute. While this is certainly within the
prerogative of a water board, caution should be exercised before any such waiver. These
regulations generally seek to preserve the fairness of the process and omission of any of these
provisions may result in unnecessary disputes:over procedural issues.

How can the chair control the conduct of the adjudicative proceeding?

A water board need not tolerate disruption of an adjudicative proceeding. The Administrative
Procedure Act and State Water Board regulations provide that a water board may cite for
contempt any person who defies a lawful order, refuses to take an oath, obstructs or interrupts a
meeting by disorderly conduct or breach of the peace, violates the ex parte communication
rules, or refuses to comply with a subpoena or similar-order of a water board. No immediate
action can be taken, but the matter may be referred to the local Superior Court for action,
including sanctions and attorneys fees. ’

cc.  [All via e-mail only]

Celeste Cantl, EXEC
Tom Howard, EXEC
Beth Jines, EXEC
All Division Deputy Directors
All Executive Officers
Regional Water Boards
All Assistant Executive Officers
Regional Water Boards, Branch Offices
All Office of Chief Counsel attorneys
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COLUSA COUNTY

Rerpeding Requested By

When Recorded Mail To

Qrder No,
This Frem Furnithed courtery of
@olonial Title Guaranty Sompany
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RECORDED AT hedbedt -
Colnnia.l.ﬂ.:h.Cua;sm-y—Go.
= MIN. PAST a.m.
mwmmw&mﬂ.um
FEB 281930

Keltanpnan

p $7.00 fncorder, Coloss o -

) 649 mua .
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Documentary Transles Tax Due $L10.E5

CORPORATION GRANT DEED 5 percd on Toansiomms anty.

By: COLONIAL TITLE GUARANTY

FOR A VALUABLE CONSIDERATION, receipt of which
GOSHUTE CORPORATLON

a corporation organized under the laws of the State of
GRANT to ' '

ROBERT LEAL, & married lga'nl, as his sole
e reat property in the

State of Cohloenia, described a3:

unincorporated area of the

is hereby ocknowledged,

California , does hereby

and gseparate propercy

County of Colusa

SEE EXHIBIT "“A" ATTACHED HERETU AND MADE A PART HEREOF

IN wnNESS WHEREOCF, said’ corporation hay coused its corp'oule name ‘and 3eal 10 be affixed herelo

President and. Secretary

and This instrument 1o be exécuted by ifs
theseunto duly autherized.

Doted:._ February 21. 1930

STATE OF CAUFORRIA
county of  Sutter n

on __February 22 19490
" inlors we, the undersigned, » Norary Public in snd tor waid

d.

Siety, .proronally app

_Melyin G. Epley

Vnown to me o be PO—— L L

Secretary of
aatrument,  end

stbrowraged 19 v that su
eatrmer? puLvant 10 i1 by

cf Quetis

)
S THESS my hyed endoficial o r
O (-
Snature
I\

(.:enl)

GOSHUE; %%%5:! {zﬂ :
By. - M President
/7 7

By. Secretary

G AL ATy

YOLAMNOA G. REYES
w'a

XAk o :

. SUTTER CounTY .
My Commissira Esguees M, 1, 1997

Mail $ax sfatements to return address obove

wox 649 mx 118
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l : COLUSA COUNTY

All (hnt’ccr:uin real property sitpate In the Gounty ol Colusa, Sitate »f
California, described as follous: ’

tot 3, the Southeast ymarter ot the Northwest quarter, and the Northeant quarter
ol the Sbuthwest ywarter of Fractional Section 3, the Whole of Fractionnl Seetion
4, Lots 1.2, 3, & and the south halfl of the Nurtheast quarter of Fractional Sec-
tion 5, Lots 2, 3 and4 of Fractiopal Seccion 14 and Let | in Fractinnal Sectinn
19, Twonship 13 Narth, Range 5 Mest, H.D.B., & M.

Lots 3, 4, 5, 6. 8, 9,10 and the Southwest gquarter of the Northeast quarter,

the West hall of the Seutheast quarcer and the sovtheast quarter of the Snuthwest
quarcer of Sectinn 20, Lots 2, 3, 4, 5, 12, 13 and 14, and the Southwesl yuarter
of the Southeast quarter of Scctlon 29, the "Wide Awake Quick Silver Lode "Mintme
Clajw” represented bY lots 43 and 44 in Scctions 28 and 29, Lots 2 and }, the’
Southeast quarter of the Norchwest quarter and the Northeast gquarter of the South-
west quarter of Fractional Section 31, Lots 2, 5. 6, 7, 8, 9, 11 and ¥, thie Barti-
cast quarter of the Northeast quarter, and the Northeast quarter of tiw Southeusnt
quarter of Section:}2, the Whole of Section 33, .and the Southwest qurater of See-
tion 34, Township 14 Rorth, Range 5 West, M.D.UB.'& M. ‘ ’

ESCEPTIRNG EHEREFRUM that portin described {n Deed {rom Emma é. Trebileut to the
State of Califormia recorded February 1, 1980, ook 484 Official Records, piage et
N . N L} .

ALSO EXCEPTING THEREFROH.any portion thereof lylng within the County of Lake.

ALSO EXCEPTING THEREFROM all oil, gas, minerals and other hydicarbonsiand ’
geothermsl'tights. together with the right of ingress and egress to'ohtaln

and remove same ab reserved in that certain Deed [rom Wells Fargo Bank. N.A., .
" as Trustee for the Emma.G. Trebilcot Trusc to Coshute Corporation, a’ - X
California corporatienm, dated December 5., 1989 and recorded February 28, 1990
as Recorder's Serial No. 828. ' . .

831 soon 649 119

PRNE A
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LAWRENCE S. BAZEL (State Bar No. 114641)
RICHARD J. WALLACE (State Bar No. 124286)
BRISCOE IVESTER & BAZEL LLP

155 Sansome Street, Seventh Floor

San Francisco, CA 94104

(415) 402-2700

Fax (415) 398-5630

Attorneys for
MR. AND MRS. ROBERT and JILL LEAL

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

CENTRAL VALLEY REGION

In the matter of: ‘

DRAFT CLEANUP AND ABATEMENT ORDER
THE WIDE AWAKE MERCURY MINE
COLUSA COUNTY

Declaration of Jill Leal

1, Jill Leal, declare:-

1. I am a person named in the Draft Cleanup and Abatement Order revised as of
June 10, 2009 (the “Draft Order”). My business address is 950 Tharp Road, Suite 201, Yuba
City, California 95993.

2. During the early 1990s, my husband Robert Leal oWned a half interest in property
identified by Attachment B to the Draft Order as the former Wide Awake Mine (the “Site”). He

never at any time conveyed any interest in the Site to me. Atno time did anyone convey to me



any interest in the Site. I never owned any interest of any nature in the Site. 1 never operated the
Site or conducted any operations of any nature on the Site.

3. As part of the sale of his interest in the parcels that make up the Site, the title
company insisted that I sign deeds conveying any interest I might have in the Site to my
husband, even though I did not have any interest. I understood these deeds to be a formality that
title companies insist on.

4. I am a housewife. I have never studied mining, and I have no knowledge about
mining issues. I donot have any specific knowledge about mercury, its occurrence or movement
in soil or water, its chemistry or biochemistry, or@%‘(()?(icology or risk to human health or the
environment. 1 never studied, and am not an expert in, chemistry, biochemistry, or toxicology.

5. 1 did not know that there was a former mine on the Site when my husband
purchased his interest in it. I did not learn that there was a former mine on the Site until after my
husband tried to sell part of the Property to the U.S. Bureau of Land Management.

8; I accompanied my husband wﬁen he was taken to the Site by Roy Whiteaker.

I went for the ride and to be with my husband. The scenery was beautiful. Other that that one
visit, I have never been to the Site.

9. During the time my husband partly owned the Site 1 did not know that mercury
might be leaving tﬁe Site. Idid not know that anything on the Site might be causing a nuisance.
No one ever informed me, during that time, that mercury might be leaving the Site or that
anything on the Site might be causing a nuisance. I had absolutely no idea that we should be

doing anything on the Site to protect public health or the environment.



1 hereby declare under penalty of perjury under the laws of the State of California that the

statements made in this declaration are true and

Dated: June 30, 2009
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LAWRENCE S. BAZEL (State Bar No. 114641)
RICHARD J. WALLACE (State Bar No. 124286)
BRISCOE IVESTER & BAZEL LLP

155 Sansome Street, Seventh Floor

San Francisco, CA 94104

(415) 402-2700

Fax (415) 398-5630

Attorneys for
MR. AND MRS. ROBERT and JILL LEAL

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

CENTRAL VALLEY REGION

In the matter of:

DRAFT CLEANUP AND ABATEMENT ORDER
THE WIDE AWAKE MERCURY MINE
COLUSA COUNTY

Declaration of Robert Leal
1, Robert Leal, declare:
1. I am a person named in the Draft Cleanup and Abateme_nt Order revised as of
June 10, 2009 (the “Draft Order”). My business address ié 950 Tharp Road, Suite 201, Yuba
City, California 95993. '
2. During the early 1990s, I owned a half interest in property identified by
Attachment B to the Draft Order as the former Wide Awake Mine (the “Site”). I never at any

time conveyed any interest in the Site to my wife, Jill Leal.



3. As part of the sale of my interest in the parcels that make up the Site, the title
company insisted that my wife sign deeds conveying any interest she might have in the Site to
me, even though she did not have any interest. I understood these deeds to be a formality that
title companies insist on.

4. I'am a farmer. I have never studied mining, and I have no knowledge about
mining issues. I do not have any specific knowledge about mercury, its occurrence or movement
in soil or water, its chemistry or biochemistry, o;icology or risk to human health or the
environment. I never studied, and am not an expert in, chemistry, biochemistry, or toxicology.

5. I did not know that there was a former mine on the Site when I purchased my
interest in it. I purchased a larger area of property (the “Property™), of which the Site was a
relatively small portion, for investment purposes. Ilearned about the Property from Tom Nevis,
who controlled Goshute Corporation. Mr. Nevis had arranged to purchase the property from
Wells Fargo Bank, but needed money to complete to transaction. I provided that money, and in
return received a half interest in :the Property. The other half interest went to NBC Leasing,
another corporation controlled by Mr. Nevis.

6. I never conducted any operations on the Property. I leased it out to the Harter
Land Company, which used it for grazing.

| 7. I did not learn that there was a former mine on the Site uﬁtil I tried to sell part of
.the Property to the U.S. Bureau of Land Management. The Bureau provided me with an
evaluation by their geologist dated November 6, 1992, which I understand will be submitted to
the Regional Board as part of my comments.

8. After I found out about the former mine, I went to look for it. I had assumed that

it was a gold mine, and did not understand that it was a mercury mine. 1 was taken there by



Roy Whiteaker, who was the real estate broker trying to sell the Site, and who owns Cal Sierra
Properties, which eventually bought the Site to use for hunting. We never saw anything that
looked like a mine. All we saw was a remnant of a brick structure. 1 did not see any piles of
rock or other materials. Idid not, and still do not, know what “tailings” are. Grass had grown
over the area, and there was not much to see. I did not see anything that seemed like it might
contain mércury. I did not, and still would not, know what mercury looked like even if I saw it.
Other that that one visit, I have never been to the Site.

9. During the time I partly owned the Site I did not know that mercury might be
leaving the Site. I did not know that anything on the Site might be causing a nuisance. No one
ever informed me, during the time of my part ownership, that mercury might be leaving the Site
or that anything on the Site might be causing a nuisance. 1had absolutely no idea that I should
be doing anything on the Site tq protect public health or the environment.

I hereby declare under penalty of perjury under the laws of the State of California that the
statements made in this déélaration are true and correct.

Dated: June 30, 2009

Robert Leal
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FOR A VALUABLE CONSIDERATION, reccipt of which is hereby acknowledged,
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trdev No. 74797 A

; SCHEDULE T
The. tand referrad te in this pulicy is silnafgd.in the State of
Catifornia, Caounty of Cotusa and is described as followsl

AS TO AN.UNDIVIDED 1,2 INTEREST IN AMD TO THE FOLLOWING DESCRIBED
REAL FROPERTYS ’ i ' :

Lot 3, the Southeast quarter of the Nou: thwest quarterv, and the
Northesst quarter of .the Southwest quavier af Fractional Section 3,
the Whote of Fractional Section 4, Lots 1. 2 3, 4 and 'the South
half of the Northeast quarter of Fractional. Section 5, Lots2, 3 and
4 of Fractional Section 18 and Lot 1 in Fractional -Section 19,
Townshir 13 North, Range 5 West H,ﬂ.ﬁ. &M . T

" Lots 3, 4, 5, &, 8, 9, 10 and the Séulliuwnut muarfer of the Nariheasf

quarter. the West hatlf of the Soutlieast quorter and the Southeast,
quarter of the Southwest quarter of Section 28, Lats 2, 3, 4, 5, 12,
13 and 14, and the Southwest auarier ol ihe southeast quarter of '
Section 29, the vwide' Awake Ouick Sitver lLode Mining Claim™
represented by Lots 43 and 44 in Sgctiqnﬂ 264 and 29, Lots 2 and 3, .
the Southeast quarter of the Nor thwest quam ey and- the Northeast.
quarter of the Southwest juarter of Fractiumal Section 31, Lots 2,
5, 6, 7y 8, ¥ 11-and 12, the Northeast wuarter of the Nertheast
quarter, and the Nertheast quarter .ot the tigutheasl quarter of
Section 32, the Whole of Seciion 33, snd the Southwest puarter of
Section 34, Township 14 Nm-th, Range T Weat, ML By & Moo

EXCEPTING THEREFKOM that portion descobed iw ODeed from Emma G
Jeebilcnt to-the State of Califorwnia rceirded Febvuary 1, 1980, Book
484 Official Recerds, page 346,

g MWD
nz@""‘“:,r. nat
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"Exhibit A"

That certain real property situate in the county of Colusa, state of California
described as follows: ’

Lots 43 and 44 in sections 28 and 29, in Township 14 North Range 5 West, M.D.B.

Excepting therefrom all oil, 9as,. minerals and othen. hydrocarbons, etc., as
reserved.in deed from Wells Fargo Bank N.A., as Trustees of the Emma G.
Trebilcot Trust to Goshute Corporation, recorded February 28, 1950, Book
649 Official Records, page 109. ' )
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LAWRENCE S. BAZEL (State Bar No. 114641)
RICHARD J. WALLACE (State Bar No. 124286)
BRISCOE IVESTER & BAZEL LLP

155 Sansome Street, Seventh Floor

San Francisco, CA 94104

(415) 402-2700

Fax (415) 398-5630

Attorneys for
MR. AND MRS. ROBERT and JILL LEAL

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

CENTRAL VALLEY REGION

In the matter of:

DRAFT CLEANUP AND ABATEMENT ORDER
THE WIDE AWAKE MERCURY MINE
COLUSA COUNTY

Declaration of Richard J. Wallace

I, Richard J. Wallace, declare:

1. I am an attorney licensed té practice law in the State of California. I have
personal knowledge of the following facts, and if called as a witness I could and would
competently testify to them under oath.

2. I currently practice law with Briscoe Ivester & Bazel LLP. Before joining the
firm in 2007, I was in-house counsel with the Legal Department of Old Republic Title Company,

formerly Founders Title Company. I was employed with Old Republic’s Legal Department for



over fifteen years, from 1991 to 2007. During the last four years of my employment, from 2003
to 2007, I was Regional Counsel and Senior Vice President of Old Republic. In those capacities,
I knew the title industry’s underwriting criteria and practices from before 1991 until I left the
employ of Old Republic in 2007.

3. I have reviewed recorded documents in the chain of title for the land in Colusa
County, California that Robert Leal acquired on February 28, 1990, which included land within
the parcel that was identified as Assessor Parcel Number 018-200-003 (“Parcel 3”). Robert Leal
acquired the property by the Corporation Grant Deed that was recorded on that date at Book 649,
Page 118 of the Colusa County Records. The deed vested the property in Robert Leal as “a
married man, as his sole and separate property”. The property included the land that is now
identified as Parcel 10, but not what is now Parcels 11 and 12.

4. The documents that I reviewed include the following three recorded deeds from
Jill Leal to Robert Leal: (1) Individual Quitclaim Deed recorded on October 10, 1991 at Book
697, Page 138 of the Colusa County Records (“the 1991 Deed”); (2) Interspousal Transfer Grant
Deed recorded on May 20, 1993 at Book 738, Page 825 of the Colusa County Records (“the
1993 Deed”); and (3) Grant Deed recorded on October 16, 1995 as Instrument Number 95-
003865 in the Colusa County Records (“the 1995 Deed”). The description in the 1991 Deed
included land within Parcel 3, including the Wide Awake Mine site that is now identified as
Parcel 10. The description in the1993 Deed did not include Parcel 10. The description in the
1995 Deed described Parcel 10 only. The recording information on all three deeds indicates that
each of them was recorded at the request of a title company. The deeds were recorded in

connection with Robert Leal’s separate transactions concerning the respective properties.



5. At the time of each deed, it was title industry practice to require a spousal deed
from the non-titled spouse in any transaction concerning the property of a married individual
who ovvned the subject property as his or her sole and separate property. A deed from the non-
titled spouse was not an indication that the spouse owned any interest in the property. Instead,
the deed was the title companies’ way to ensure that the “community” had not acquired any
interest in the property under California community property laws.

6. The three deeds from Jill Leal to Robert Leal were consistent with title industry
practice to require the deeds in connection with Robert Leal’s transactions solely to confirm that
the community had no interest in the respective properties. The 1991 Deed was in the form of a
quitclaim deed, which by its very nature does not connote that Jill Leal had any interest in the
property that was described in the deed. The 1993 Deed and the 1995 Deed each contained the
standard recital, unique to spousal deeds, confirming that the deeds were recorded for the
purpose of establishing that Jill Leal had no interest, “community” or otherwise, in the described
properties.

I declare under penalty of perjury that the statements made in this declaration are true and

correct as to my own knowledge, and that this declaration was executed on July 1, 2009 at San

Francisco, California. /K/

Richard Wallace
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THE MERCURY PROBLEM ::

DELTA TRIBUTARIES MERCURY COUNCIL PRINT

Delta Tributaries Mercury Council (DTMC)

History

The Delta Tributaries Mercury Council (DTMC) has its origins in the Cache Creek Stakeholders Group
which was initiated in 1995 in response to Cache Creek's status as an impaired stream due in large part
to high mercury concentration. Prior monitoring had indicated very high mercury levels in lower reaches
of Cache Creek and the Yolo Bypass which were carried downstream into the Delta and on to San
Francisco Bay. In late 1995 the State Water Resources Control Board and the Central Valley Regional
Water Quality Control Board were approached by the Colorado Center for Environmental Management
with a proposal to initiate and facilitate a collaborative process to consider and help resolve some of the
local problems of flood control and mine-impacted pollution in Cache Creek. A two year funding
commitment for the program was provided by the Hewlett Foundation and USEPA. The first Stakeholder
meeting was held in October 1996 and approximately 50 persons representing federal, state, county
agencies and citizen organizations attended. Meetings were held approximately every 6 weeks
thereafter. Speakers were invited to address the meetings on substantive issues and subcommittees
were formed to investigate and report on relevant topics.

After 2 years the Cache Creek Stakeholders group reorganized, limiting concerns to flood control and
related local topics in the Capay Valley. Meanwhile the Mercury Subcommittee had expanded its
interests and activities to cover the whole Sacramento watershed area including Clear Lake and the
Delta. Monitoring had indicated widespread mercury pollution and it seemed expedient for the Mercury
Subcommittee to join forces with other groups and agencies interested in determining its origin and
remediation. In June 1999 the Delta Tributaries Mercury Council was formed to expedite monitoring,
determination of sites of mercury transformation and bioaccumulation and to assist in the establishment
of mercury TMDLs in these regions.

In order to coordinate the activities dealing with mercury poliution in Northern California the Mercury
Council in October 1999 voted to approve development of a website with funding for the first year to be
provided by the Sacramento River Watershed Program and the U.S.EPA.

Draft Planning and Operating Document of the DTMC
Vision

To reduce mercury in fish and wildlife in the Delta and its tributaries to levels that no longer pose a
human health or environmental hazard while promoting the long-term social and economic vitality of the
region.

Mission

To bring together scientists, regulators, landowners, resources managers and users, to collaboratively
develop and implement a strategic plan for the management of mercury in the Delta and its tributaries
and monitor its effectiveness.

Objectives

The diverse stakeholders interested in and impacted by mercury contamination in the Delta and its
tributaries have organized to create a forum 1) for outreach, education, and exchange of scientific data;
2) to identify opportunities to improve public policy on mercury management; and 3)to actas a
sounding board for ideas. The group will promote, evaluate, critique integrate and actively participate in
carrying out the following objectives:

6/26/2009
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e Develop Goals and Targets. [dentify, evaluate and recommend water quality goals and targets
for mercury that are protective of human health and the environment (e.g. TMDL's, fish
advisories, etc.)

e Develop Models. Develop methods to evaluate remedial options and help to understand
transport and fate of mercury and its compounds within the Sacramento/San Joaquin River
Watershed system (Conceptual and analytical models).

o Identify Sources Fate and Impact. Identify and evaluate source releases, distribution,
transformation (e.g. methylation and demethylation) and uptake of mercury throughout the
system and its impact on human health and the environment.

o Identify Control Measures. Identify, develop and evaluate the effectiveness of remedial
methods for modifying the release, distribution, transformation and uptake of mercury.

o Develop Strategic Plan. Develop a plan to reduce relevant environmental mercury levels to
meet identified goals and targets and reduce the bioaccumulation and biomagnification of
mercury. (You can view the plan here)

o implement Strategic Plan. implement the strategic plan, including monitoring to track its
effective-ness and a feedback loop to revise the plan as new information becomes available.

The objectives established by the Delta Tributaries Mercury Council are not chronological. They will be
developed through a paraliel and collaborative process. DTMC member organizations are responsible
for implementing the abjectives, not the group as a whole.

Geographic Area of Focus

The scope of the group focuses on the Delta and its tributaries. Cache Creek was originally selected as
a "pilot project” (see Bay Protection Cleanup Plan for justification) Study and implementation started
there and has expanded to include other mercury enriched waterbodies in the Sacramento and San
Joaquin watersheds.

Membership

The Delta Tributaries Mercury Council strives to be a diverse and inclusive group open fo all interested
parties. As such it does not limit membership. Stakeholder delegates have not been designated. A
balance of representation in decision making depends on active participation from a variety of
perspectives at regular meetings. A core group of participants have been active and consistent
contributors to the group process. Participants in each meeting are listed in the minutes. A listing of
various organizations and agencies participating in the DTMC follows at the end of this section

Decision Making

DTMC members will work towards reaching "consensus” on the issues addressed. Unless notified via
email, all decisions will be made at the full DTMC meetings by those members present. The group will
work through decisions, adopting one of the following levels of consensus as often as possible:

o Level l. Everyone strongly supports the agreement.
o Level lIl. Everyone can "live with” the outcome, though aspects of it may not be their first choice.
e Level lil. Everyone agrees to move forward despite remaining concerns.

Members agree to actively participate in decision making and take responsibility for voicing opposition.
Lack of opposition may be interpreted as support for the decision. The "fall back" if consensus cannot
be reached will be to require a 75% majority vote for a decision to be adopted by the group. In such
cases, individual opinions may be documented if requested.

Meetings

Regular meetings of the DTMC are held approximately every eight weeks. Meeting notices are emailed
to all interested individuals. Check here for information on upcoming meetings, or agendas and minutes
from past meetings.

Facilitation

The facilitator(s) serve at the will of the DTMC members. Facilitator(s) will seek to guide the discussions
in.a balanced and fair manner. Facilitators will guide members in discussions in a manner that keeps

http://www.sacriver.org/issues/mercury/dtmc/ 6/26/2009
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them focused, respectful, and within time limits agreed to in agendas.

Ground Rules

rage s> ola

Members agree to follow and enforce with each other these ground rules. Alterations to the ground rules
can be made at the full DTMC meetings.

Respect start and end times
Keep discussion focused

Give everyone a chance to speak
Be brief and to-the-point

Don't dominate the conversation
Don't interrupt

No side conversations

Share all relevant information
Everyone participate actively
Disagree openly

Document Review Process

The DTMC will review documents relevant to their mission as requested. Documents should be
submitted in electronic form at least two weeks prior to a full DTMC meeting for discussion at the
meeting. The Documents will not be a product of the DTMC. Individual review of relevant information
may also be sought from the DTMC members via email.

Organizations and Agencies Represented in the DTMC

Cache Creek Conservancy

CalEPA

CALFED Bay-Delta Program

Calif. Department of Conservation, Mines and Geology
Calif. Department of Fish and Game

Calif. Depariment of Water Resources Conservation
Calif. State University, Chico

Calif. State Water Resources Control Board (SWRCB)
Central Valley Regional Water Quality Control Board (CVRWQCB)
City of Sacramento

County of Sacramento

Electric Power Research Institute

G Fred Lee & Associates

Homestake Mining Company

Larry Waiker Associates

MFG, Inc

Sacramento Regional County Sanitation District

San Francisco Bay Regional Water Quality Control Board (SFBRWQCB)
SFEI

Tetra Tech EM

U.C. Davis, Department of Environmental Science & Policy
.C. Davis, Dept. of Wildlife, Fish and Game

.S. Army Corp. of Engineers

.S. Bureau of Land Management

.S. Department of Agriculture, NRCS

.S. EPA

.S. Fish and Wildlife Service

.S. Forest Service :

U.S. Geological Survey (USGS)

Yolo County Health Department

Yolo County Planning/Public Works

cccccccoc

Contact

Stephen A. McCord, Ph.D., P.E.
Senior Engineer

Larry Walker Associates

707 Fourth Street, Suite 200
Davis, CA 95616

http://Www.sacriver.org/issues/mercury/dtmc/
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sam@Ilwa.com

‘ Copyright © 2008 Sacramento River Watershed Program. All rights reserved.
Want more information or have questions regarding the Sacramento River Watershed Program? Contact info@sacriver.org
Problems with web site? Contact webmaster@sacriver.org

http://www.sacriver.org/issues/mercury/dtmc/ 6/26/2009
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CALFED—CACHE CREEK STUDY
Task 5C2: Final Report

FINAL
ENGINEERING EVALUATION AND COST ANALYSIS
FOR THE
SULPHUR CREEK MINING DISTRICT
COLUSA AND LAKE COUNTIES, CALIFORNIA

Prepared by:
Tetra Tech EM Inc.
10670 White Rock Road, Suite 100
Rancho Cordova, California 95670
(916) 852-8300

September 2003
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ercury in San Francisco Bay

Total Maximum Daily Load (TMDL)
Proposed Basin Plan Amendment
and Staff Report

Richard Looker / Bill Johnson

California Regional Water Quality Control Board
San Francisco Bay Region

September 2, 2004



4. Source Assessment

TABLE 4.7: Examples of Bay Margin Sites
with Elevated Mercury Concentrations

Average Mercury Estimated
: Concentration Mercury Mass

Site (ppm) (kg)
Treasure Island Air Station — Area B 0.62 4.8
Treasure Island Air Station — Area E 0.51 1.0
Hamilton Army Air Field 0.6 3.0
U.C. Berkeley Richmond Field Station 16 130
Zeneca — Stege Marsh 52 22
Alameda Seaplane Lagoon 1.0 36
Castro Cove 23 4.4
Point Potrero 4.7 3.1
Pacific Dry Dock 1.3 NA

San Leandro Bay 0.77 3.0

San Francisco International Airport 1.9 NA

Source: URS 2002
NA = not available

threshold represent some of the most contaminated bay margin sites. Table 4.7 estimates
the mass of mercury at each site (URS 2002). The extent to which this mercury enters
San Francisco Bay and affects beneficial uses or influences mercury concentrations in the
bay is unknown. However, the margin of safety discussed in Section 7, Allocations, is
intended to account for this uncertainty. Moreover, Section 8, Implementation Plan,
includes measures to investigate and address potential mercury effects from bay margin
contaminated sites.

Key Points

e About 1,220 kg of mercury enters San Francisco Bay each year.

e The sources of mercury in San Francisco Bay include bed erosion (about 460 kg/yr),
the Central Valley watershed (about 440 kg/yr), urban storm water runoff (about
160 kg/yr), the Guadalupe River watershed (about 92 kg/yr), direct atmospheric
deposition (about 27 kg/yr), non-urban storm water runoff (about 25 kg/yr), and
wastewater discharges (about 20 kg/yr).

= San Francisco Bay loses mercury as sediment is transported to the ocean through the
Golden Gate (about 1,400 kg/yr), mercury evaporates from the bay surface (about
190 kg/yr), and dredged material is removed and disposed of (about 150 kg/yr, net).

-34 -
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Figure 1.2 Sulphur Creek Watershed
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Figure 1.3. Lower Sulphur Creek, from Schoolhouse Canyon to the Mouth.

1.6 Toxicity of Mercury

1.6.1 Mercury Accumulation in Biota

Both inorganic mercury and organic mercury can be taken up from water, sediments, and food by
aquatic organisms (Figure 1.3). Because organic mercury uptake rates are generally much greater
than rates of elimination, methylmercury concentrates within organisms. Low trophic level
species such as phytoplankton obtain most mercury directly from the water. Piscivorous (fish-
eating) fish and birds obtain most mercury from contaminated prey rather than directly from the
water (USEPA, 1997).

Repeated consumption and accumulation of mercury from contaminated food sources results in
tissue concentrations of mercury that are higher in each successive level of the food chain. The
proportion of total mercury that exists as the methylated form generally increases with level of
the food chain (Nichols et al., 1999). This occurs because inorganic mercury is less well
absorbed and more readily eliminated than methylmercury.

Sulphur Creek Mercury TMDL Final Report 7 January 2007
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Menorindum
To: Manage:, Cléar Laks Resource A#éé

From: District Geslogise

Subject: Propérty Examindtich of Robert Leal ahd Magilyn

Ketwin Peoperties,

On Thursday Novémber 5, 1992 Alice,Vigil, Clear Lake Resdurce Area
Realty Specialist, dnd I exhmined the Robert Leal and Matrilyt
Kerwin propertiss 4t Walket Ridge in an arasa on eithar sjida.sf:
Highway 30,  tha Las) peeperey,. ROFEH Of the hidghway - is
predéminataly dak grass lands. fThe Wida Awake (Buékays) Mina is
l6catad o this proparty ak 7,14 N.y Ri8 Wi, Bestibn 29 S8E%, Fh&
Buékéye workings weré 600 feét hépthwest of the Widé Awake shaft on
&4 débpodit in serpentine adjoining a shale ¢ontact. These workings
wére largely superficial and produced a reported total of 6000
Llasks of mercury, to a depth of 80 féet beginning in 1878, Tha
Wide Awake Mine apparently operated frém 1886 to 1900, Acdording
to an article by C.A. Logan of 1929 ifi the California Divisien of
Mines, 25th No. 3, Repbt to the state Mineralogist, this hine was
devéloped by 4 470 toot shart with develephatit headings on the 140, E
290; and 390 fost isvais, . Apparefitly littie ore was fined and -

tredted from thig mife, o

on thé 290 foot level, a seapags of h&aﬁ?aﬁéfaffiﬁabagg 811 was eut
ih 1900, This yielded 611 &t the rate 8¢ oné=half barrsl avéry 24
During the period of 1896 to 154 ‘ ’

tons capacity was built and a small a
flasks of mercury, During the earth
cracked according to Logan (1929). .
Today thé large hriek furpase stiil Pemdine bn tha ming site alsng
With ah egtensive system of steha Walls, 7Tha furnaca ia Erasked
but has vithatssd tha sigers of time. Also at the mine site there
ara the ruins of peesibly thras othey brick furhaess, Thare ig 4
fenced in area that appears ts have been the losation 6t 4 heuss of
housifig foF +he miners, The shaft of the Wide Awake Mine has been S
filled in a . its exact lucation is not evident. ¢ .eral hundred R
feet rorth of the large brick furndceé i8 a mine.Wastevdump_witH‘a S
tipple, furndcs; and hatal retort, This appasars te be fiawap théan

i a—
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thé large brick Scott furhhes: . i o

{fﬁé danger 8f the¥s being iasge anoukte of haéaf&&ﬁé“ REFSiry 'at

this aita is prébably mihor. The wasbe rosk from the mife and

- furnaes oh the Aine duip would contain little oy ne sereury. THere . -

Right Bé Bofis MaF&uty fEURE 1h and ar6uhd whHera Hepsury was semsved -~
trom thé retorts. It would be fedessary to determiné whegs thass
areas dre and také soil sanplés to determine if -thers is any

mercury contamination of the gréund. R

The raak AF ths L84l praparty was enamined by deiving the ax Lué H0Y
roads and hé othe¥ &Féa of possible hazardous material was saeni;

The Kefwin pruperty north of Highway 20 wag examined by deiving thé
téad that goés Bouthwést o6ff of the Wilker Ridge road to Highway:
20. The property appears t6 hé Aliost completaly -undéflain. by - .
serpentinized rock. No sutfacé disturbaticd other that the road was: ' =
obsétved and no hazagdous naterial 8F altés wers sbsspved. -
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